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DETAILED ACTION 



Response to Amendment 

1 . According to the Amendment, filed 23 December 2008, the status of the claims is 
as follows: 

Claim 1 is currently amended; 

Claims 2-5 and 7-9 are previously presented; and 

Claim 6 is cancelled. 



Response to Arguments 

2. Applicant's arguments, see Remarks, pp. 4-5, filed 23 December 2008, with 
respect to the rejection of claims 1-9 under 35 U.S.C. 102(a) as being Arata et al, 
Japanese Application Publication 2004-049838 ("Arata"), have been fully considered, 
but are moot in view of the new ground(s) of rejection. 



Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 



The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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3. Claims 1-5 and 7-9 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Based on Applicant's Amendment, filed 23 December 2008, Applicant's 

amended claim 1 now contains the limitation "such that amplitude of the detected 

signals does not exceed an upper limit threshold or is not below a lower limit threshold". 

Applicant stated in the Remarks, p. 4, filed 23 December 2008, the following: 

By this Amendment, claim 1 is amended to incorporate claim 6 and claim 
6 is canceled. Support for the amendments may also be found in at least 
paragraph [0049]. Thus, no new matter is added. 

However, neither prior claim 6, see Preliminary Amendment, filed 21 August 2006, nor 

paragraph [0049] in the Specification, filed 21 August 2006, provides support for the 

phrase "such that amplitude of the detected signals does not exceed an upper limit 

threshold or is not below a lower limit threshold". 

4. Claims 1-5 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In the Amendment, filed 23 December 2008, Claim 1 recites the limitation 
"calculating a signal strength variance value..." However, in the Preliminary 
Amendment, filed 21 August 2006, claim 1 amended that language to "calculating a 
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signal strength deviation value..." It is unclear as to which language the Applicant 
intends to use. Claims 2-5 also uses the term "variance" instead of "deviation". 

Claim 5 recites the limitation "signal strength variance signal value" in line 2. 
There is insufficient antecedent basis for this limitation in the claim. It is not clear if the 
limitation refers to the same "signal strength variance value in claim 1 . 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 1-5 and 7-9 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Koyama et al, U.S. Patent No. 5,101 ,831 A ("Koyama"). 
Claims 1-5 and 7-9 : Koyama teaches the following: 

A method for determining sleep stages of an examinee (see Abstract), the 
method comprising: 

detecting signals of the examinee with a non-invasive biosignal detector 
("measuring means") 1 1 , which is a pulse rate meter (see col. 3, II. 11 -31 ); 

calculating a signal strength obtained as a reciprocal of a coefficient obtained by 
gain-controlling the detected signals such that amplitude of the detected signals does 
not exceed an upper limit threshold or is not below a lower limit threshold (see col. 3, 1. 
53, to col. 4, I. 46); 
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calculating a signal strength variance value that indicates variation of the 
calculated signal strength detected in a predetermined time period by removing 
abnormal values from the signal strength variance value or a value derived from the 
signal strength variance value (see col. 4, II. 47-68); and 

determining a sleep stage by using the signal strength variance value ("variation 
index") or a value derived from the signal strength variance value as an indicator value, 
which is a signal of a difference between the signal strength variance value detected in 
a predetermined time period and a moving average of the variance value (see col. 6, 1. 
43, to col. 7, 1. 22). 

Conclusion 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

The other patents cited in the PTO-892 teach subject matter related to the 
Applicant's claims. The Examiner suggests reviewing these patents before responding 
to the present Office Action. 

7. Applicant's amendment, filed on 23 December 2008, necessitated the new 
ground(s) of rejection presented in this Office action. Accordingly, THIS ACTION IS 
MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NAVIN NATNITHITHADHA whose telephone number is 
(571)272-4732. The examiner can normally be reached on Monday-Friday, 9:00 am - 
5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II can be reached on (571) 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/N. N./ 

Patent Examiner, Art Unit 3735 
03/18/2009 



/Charles A. Marmor, II/ 
Supervisory Patent Examiner 
Art Unit 3735 



